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FACTS.

This case can be known as the "two foot" case.

It was testified to, without contradiction, that the

Thomas Rigging Company, respondent here, moved

the material in the Rheem Manufacturing Company



establishment about two feet from the railroad siding

to the plant itself (R 126). ("R" refers to printed rec-

ord.) This company is engaged only in hauling, rig-

ging and installing machinery within the borders of the

State of California. It is not licensed by the Interstate

Commerce Commission nor does it engage in interstate

commerce in any way (R 111). The entire procedure

for employment at the Rheem job is set forth in the

printed transcript at pages 321 to 325. It was testi-

fied, without contradiction, that the company foreman,

Burgman, had the authority to effectively recommend

to Vice-President Dalzell that a particular employee

be employed. The first thing that Burgman did was

to attempt to employ men who had previously

worked for the company, or men over whom he had

had jurisdiction on other jobs, or men who were

vouched for by the men with whom the prospective

new employee would work. Burgman kept a list of

the names, addresses and telephone numbers of the

past employees of the company and all persons who

had worked with him (R 282-323-324) (this was obvi-

ously a successful procedure since Burgman had been

in the construction field for some period of time and

he was able to obtain men in this way who would

be congenial on the job).

The procedure that was followed was for Burgman

to personally contact an ex-employee or someone not

previously employed by the company but with whom,

he, Burgman had worked or of whom he knew the

reputation. This person was then subject to the ap-

proval of Vice-President Dalzell (R 286-321).



At page 17 of brief for the board there is the state-

ment that Cecil did nothing to disavow this policy of

clearance. We point to the uncontradicted testimony

of Cecil to the effect that there was no agreement

or understanding between the company and Local No.

642 (R 222).

Burgman did not care what union an applicant

belonged to if he was qualified (R 334). In employ-

ing Millwrights and others engaged in the rigging

work, the company did not go to any union for men
(R 222) and Burgman never received a clearance

slip from Local 642 or ever saw such a slip (R 353).

The respondent Cecil, the Business Agent for Local

642, testified that Local 642 had no Millwrights at

the Rheem San Pablo plant during the period in ques-

tion (R 220). In fact, Local 642 had no agreement

or understanding with the company as to furnishing

employees for the job at the Rheem plant (R 222).

To further buttress this statement, Local 642 did not

ever receive a request from the company to send Mill-

wrights out to the plant (R 225). Neither Local 642

nor the respondent Cecil cleared anyone for Millwright

work for the company at the Rheem Manufacturing

Company plant at San Pablo (R 265). Such a clear-

ance was not necessary for Local 642 had no jurisdic-

tion over this operation (R 266-267).

Apparently there was some confusion as to which

Millwrights were manning the job and on several

occasions the testimony brought out that the Mill-

wrights Union Local 102 was involved rather than



Local 642, the respondent herein (R 337-338). In

other words, the local union, if any one union was

involved in any practice or any organizational drive

or any contract with the company, was not Local 642

but was Local 102, which the undersigned knows of

his own knowledge to be an organization exclusively

of Millwrights and not a general Carpenters union

such as Local 642. In fact, it was testified by the

witness Cecil that on many occasions Millwrights

might not even be in Local 642 at the time that he

received a call (R 225). Also Burgman was a member
of Local 102, not 642 (R 71).

ARGUMENT.

I.

THERE IS GRAVE INACCURACY IN THE STATEMENT OF FACTS
AS PRESENTED IN THE MAJORITY OPINION OF THE
BOARD IN THE PETITION TO THIS COURT.

It was testified without contradiction that when

Burgman used the term Millwrights Union he meant

Local Union 102 and not Local Union 642 (R 347).

Neither the Trial Examiner's Report nor the De-

cision of the Board took up this fact.

There was no comment in either the petition be-

fore this Court or in the Board's opinion or the Trial

Examiner's Report concerning the fact that no mem-

ber of Local Union No. 642 ever did any Millwright

work on the project, and that Local Union No. 642

did not clear any employees for the job (R 265).



The Trial Examiner stated that Cecil had visited

Burgman (Trial Examiner's Report page 11, line 58;

R 45). This was definitely incorrect since the only

contact that Burgman and Cecil had was when Burg-

man called Cecil on the telephone to get the addresses

of three men whose names, he (Burgman) had (R
225-226-227).

The witness Renner, complainant here, was made
out as a consummate liar by his inability to account

for what he had done in regard to going out to the

job. Renner was fully employed at the time as a

partner in a venture for the construction of homes

(R 261).

Neither the Board nor the Trial Examiner ever

took up the positive statement that not one of the men
who worked on the job ever had a clearance from

Local Union No. 642 (R 265).

The evidence also discloses that no men were hired

on the days on which the applicants appeared (see

Respondent Company's Exhibit 3; R. 313).

II.

THERE WAS HEARSAY PERMITTED IN THE RECORD WHICH
WORKED TO A MATERIAL DISADVANTAGE OF THIS RE-
SPONDENT.

Wherever there is an alleged combination or con-

spiracy, we realize, of course, that it is impossible

to adduce all of the evidence concerning the conspir-

acy or combination at the same time.



We submit that lacking proof of a contract or

scheme or plan or agreement, where a person testifies

to a statement made outside the presence of the repre-

sentative of this respondent union or outside the pres-

ence of the respondent Cecil or one of the members

of this union, that statement cannot be accepted as

truth of the fact and must be excluded as hearsay

testimony. This rule has been upheld by the United

States Supreme Court on innumerable occasions the

more notable of which have been the following:

Lewellyn v. Electric Reduction Co., 275 U.S.

243, 72 L.Ed. 262;

Donnelly v. United States, 228 U.S. 243, 57

L.Ed. 820, 33 S.Ct. 44;

Cadwalader v. Zeh, 151 U.S. 171, 38 L.Ed. 115,

114 S.Ct. 907;

Clement v. Packer, 125 U.S. 309, 31 L.Ed. 721,

8 S.Ct. 907;

Hopt v. Utah, 110 U.S. 574, 28 L.Ed. 262, 4

S.Ct. 202.

We realize that it would be impossible for Cecil

or any member of the union to refute testimony con-

cerning conversations which took place between Ren-

ner and Gonzalves, Young, Glen and Kershner. We
could cross-examine these five, together with Burgman

until the blood would run from a victim's face but we

would still be unable to have that clinching opportu-

nity to refute charges which is available when the

respondent or his representative is present, but only

in such a case.



III.

NO AGREEMENT OF ANY TYPE EXISTED BETWEEN LOCAL
UNION NO. 642, AND HARRY CECIL AND THE THOMAS
RIGGING COMPANY.

The evidence is uncontradicted that no scheme,

policy, or plan, or understanding existed between the

Company and this Local Union. The Board at page

17 of its brief attempts to establish the existence

of an agreement by saying "Cecil did nothing to dis-

avow this policy of clearance". Cecil did the only

thing that was possible and disavowed categorically

that such an agreement existed (R 222). Burgman
confirmed this on several occasions, stating he did

not know what union the man belonged to (R 353).

The Vice-President Dalzell stated that the persons

who were hired, were hired without regard to union

affiliation "Because I had known of their work. They

had worked for me before, on other hazardous jobs.

I have watched them work, and know what they can

do, know that they go at things in a safe manner"

(R 281).

The Board also attempts to justify its position

that an agreement or arrangement existed by saying

that certain evidence affords "further confirmation

of the Board's conclusion that there was some sort of

an arrangement between the Company and the Car-

penters Union to the effect that no employee would

be hired without clearance from that Union, which

in turn, was conditioned on membership in it" (page

18 of Board's brief). Also the testimony of Mr. Cecil
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was that only Carpenters were in Local Union No.

642 (R 266) and not Millwrights (R 266-267).

It was also testified, without contradiction, that

Local Union No. 642 did not clear anybody for Mill-

wright work on this particular job (R 265).

In the following two pages (R 267-268) is found tes-

timony rather ineptly drawn from the witness, who had

trouble hearing, to the effect that Local Union No.

642 had no Millwrights in it at the time that this

offense was supposed to have taken place. The con-

tract between the Associated General Contractors and

the International Union is not illegal, and cannot be

construed to be illegal, as suggested on page 6 of the

brief of the Board.

We respectfully advert to the language of the agree-

ment which is referred to at page 74 of the printed

record, which language is as follows:

"As to any employee who becomes a member of,

or applies for membership in the Union, it is

agreed that the appropriate Local Union having

jurisdiction will issue job clearance cards to any
member in good standing in any local of the

union designated by any individual employer pro-

vided such employer does not designate more than

twenty-five per cent (25%) of such help required

on any project" (R. 238).

We respectfully submit that there was an inten-

tional cooperation reported by the Associated Gen-

eral Contractors and the Union to see that no viola-

tion of law took place. As an example of that we



point to the language at page 237 of the printed

transcript indicating that there should be no limita-

tion on the employer as to whom he shall employ or

discharge except that any employees performing work

coming within the recognized jurisdiction of the

Union shall be, or within 30 days shall become, a mem-

ber of a local union affiliated with the United Brother-

hood of Carpenters and Joiners of America (except

superintendents not working with their tools).

The effective date of this hiring clause was with-

held pending a certification by the Board under the

provisions of 8(a)(3) and 9(d) of the Act.

Pending a certification as there provided for, the

parties agreed that there should be no limitation

upon the employer as to whom he should employ

or discharge, except that in the hiring of employees

covered by the agreement preference should be given

by the employer to persons who were employed in

Northern California between May 1, 1947, and April

30, 1951, on any work covered by the Associated Gen-

eral Contractor Master Agreements dated June 20,

1947, June 26, 1948 or July 8, 1949 (R 238). This

indicates as explained at page 74 of the printed record

there was no violation of the law in this provision and

that it was not indicative of any illegal clearance

policy in favor of any one union as against another.

Putting all of this language together, it can be

seen that there was no illegal practice or arrangement

or agreement or understanding in the case at bar,

since the existence of the agreement was specifically
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denied, as heretofore described, it being understood

only that as to any Union member or a person who

becomes a member of a Union covered by the con-

tract that the appropriate Local Union would issue

job clearance cards to such a member. It was pro-

vided by the contract that an employer should not

designate more than twenty-five per cent of the help

required on any project (R 238).

It is well to point out here the language of Board

Member Murdock, in his dissenting opinion (R 81)

which would have ordered a dismissal of the 8 (b) (2)

charge against the Union. This statement is but-

tressed by the uncontradicted testimony that no mem-

bers of Local Union No. 642 worked as Millwrights

on this job. After reciting the facts in the case Mr.

Murdock says (R 83) :

"At most such facts may give rise to suspicion

that an actual agreement exists. But as often

recognized, suspicion is not sufficient basis on

tvhich to predicate an unfair labor practice find-

ing/' (Emphasis added.)

IV.

THE DISSENTING OPINION OF MEMBER MURDOCK
PROPERLY INTERPRETED THE EVIDENCE.

Mr. Murdock 's dissenting opinion is found at page

81 of the printed transcript. Mr. Murdock states

that the entire case against the Union must turn upon

the question as to whether an agreement existed be-

tween the Union and the Company requiring the
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clearance of employees. He goes on to state that the

record does not disclose that the General Counsel

had sustained the burden of proof to establish the

existence of an agreement or understanding between

the Union and the Employer. He points out that the

language contained in the Associated General Con-

tractor contract to which we have heretofore alluded

(in regard to the job clearance cards), was held by

the majority not to be specifically under attack as

constituting any violation of the Act. The majority

states that the Trial Examiner found no such violation

(R 74). Mr. Murdock goes on to say:

"The sole evidence bearing on this issue binding

upon the Union consisted of the testimony of the

complainants Gonzalves and Renner with respect

to their conversations with Respondent Cecil of

the Union, whom they approached to obtain clear-

ance for employment with the Company" (R

82).

Mr. Murdock states that the credited version of

what Cecil said revealed only that he refused to issue

clearances to any persons other than employees of his

own Union and that he said nothing to refute the

existence of clearance arrangements with the Com-

pany.

May we point out, as we have at several places in

this brief, that Cecil denied the existence of any ar-

rangement with the Company and further buttressed

that statement by saying that not a single member

of Local Union No. 642 ever worked as a Millwright
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on this job (R 265). Mr. Murdock also says, as

follows

:

"An employer may conceivably unilaterally elect

as a matter of policy to do his hiring through
and require clearances from a Union".

That, of course, constitutes a discrimination as found

here. But the mere fact that he does so, plus the fact

that the Union refuses to grant a clearance to a non-

member, does not add up to an agreement between

the employer and the Union on a discriminatory hir-

ing procedure so as to constitute a basis for conclud-

ing that the Union has "caused" or "attempted to

cause discrimination".

V.

THE BOARD FAILED TO CONSIDER VITALLY IMPORTANT
OPINIONS IN HANDING DOWN ITS DECISION THAT THESE
RESPONDENTS WERE GUILTY OF AN UNFAIR LABOR
PRACTICE.

Several decisions were drawn to the Board's atten-

tion but they refused to consider them to be binding

authority in this case.

The first case which we wish to cite to the Court

is that of the M. W. Kellogg Company found at 94

NLRB 526. In this case, one Millwright Super-

intendent Gillen had a personal following that went

with him from job to job. As in the present case

where Burgman did the hiring and effective recom-

mendation for hiring and firing, one of the attributes
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of a successful construction Superintendent was that

he could attract a following of personnel. As was

the case here, both Gillen and Burgman relied on

recruiting Millwrights on recommendations from other

Millwrights already on the job and this was a com-

mon practice in the construction industry.

In the Board's brief to this Court there is the state-

ment that several of the hirings which took place dur-

ing the alleged period of discrimination were of men

who were not former employees of the Company or

under Burgman. Concerning this practice the Board

has this to say in the Kellogg case at page 528, foot-

note 3:

"Thus, in the initial hiring period—before the

Pipefitters' strike, Gillen hired 13 Millwrights.

Of these, 4 were former Kellogg employees who
had worked with Gillen on other Kellogg jobs;

1 was already employed on the project by another

contractor; another had worked as a carpenter

for Kellogg ; still another was taken from another

Kellogg job nearby which was nearing comple-

tion; and 6 others were recommended by other

millwrights already on the job. Similarly, in the

second period, of the 17 millwrights employed on

the project after July 19, 1949, 5 had been re-

called after previous layoffs; and all but 2 of the

others came directly to Gillen, were recommended

by other employees, or transferred from other

crafts working on the project."

This is the same policy which was adopted by Burg-

man in the case at bar.
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The Board stated a little further on in the decision,

page 531:

"However, we have already considered above the

evidence in the record before us relating to the

manner in which the trade rules were presented

to the Respondent Company, and found it insuf-

ficient to establish that the trade rules relating

to union preference were even discussed with the

Respondent Company, much less made the basis

for a proposal restricting the hiring of mill-

wrights."

In the Kellogg case the Board dismissed the complaint

in its entirety.

Another case not included in the reasoning of the

Board is Del E. Webb Construction Company v. Na-

tional Labor Relations Board, 196 Fed. (2d) 841. In

this case the Board determined that unfair labor

practices had been committed, but the Court of Ap-

peals came to the conclusion that there was no proof

that the employer or the union unfairly discriminated

against certain employees of the union by preventing

them from obtaining work on the construction project

at Kansas City, Missouri. It was contended that the

Board's finding, that the fact that all of the eighty

to one hundred common laborers hired by Webb, dur-

ing the period in question, were members of the union,

was additional evidence of an illegal agreement. The

Court stated, "The probative value of that fact is

small." (See page 846.) After stating that in the
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Kansas City area 98% of all common laborers in

construction work were members of the union the

Court stated that it is extremely likely that all of the

laborers on any large project in that vicinity would

be union men. Enforcement of the order of the Board

was denied.

Another case which we wish to cite but which was

not cited to the Board is the case of Hunkin-Conkey

Construction Company, 95 NLRB 433. In this case

the Trial Examiner issued his Intermediate Report,

finding that the respondents had engaged in and were

engaging in certain unfair labor practices, and recom-

mended that they cease and desist therefrom. Excep-

tions were duly filed and the Board came to the con-

clusion that they could not agree with the Trial Exam-

iner's factual findings and accordingly could find no

basis for his ultimate conclusions on the subject.

In regard to giving preference to unemployed union

men Burchfield, District Representative of the Re-

spondent Unions who apparently was in charge of

getting personnel for this particular job, testified that

he would naturally give preference first to unemployed

union men. The Board says at page 436

:

"Upon the basis of the record as a whole, we
reverse the Trial Examiner's finding that the

Respondent Company and the Respondent Unions
violated the Act by agreeing to and making an
unlawful hiring arrangement."
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VI.

THE BOARD ATTEMPTED TO BLAME THESE RESPONDENTS
FOR AN ILLEGAL ACT WHEN THEY WERE UNABLE TO
FIND THE RESPONDENTS PARTICIPATED IN SUCH AN ACT.

In face of explicit denials of participation in any

illegality (R 354-355) the Board attempted to find

a way to prove the respondents guilty of some illegal-

ity anyway. The attitude of the Board in attempting

to find a "whipping boy" is shown by the language

of the decision as follows

:

"It is clear, in any event, that the issuance of a

clearance by the Respondent Union was predi-

cated upon membership in the 'Millwrights

Union'. Significantly, the record shotus that all

of the millwrights in the employ of the Respond-

ent Company were members of some local of the

United Brotherhood of Carpenters and Joiners

of America, AFL, the parent of the Respondent

Union/' (R 73.)

On the next page of the printed record in the foot-

note the Board attempts to conjure up an illegal

agreement from the provision on job clearance. In

view of the uncontradicted words of Cecil that no

agreement existed, it is difficult to see how this lan-

guage can be used to indicate that there was some

illegal agreement or understanding. Board member

Murdock, in his dissenting opinion, stated that this

clause was not contended by the General Counsel nor

found by the Trial Examiner to constitute a basis

for finding a violation of the Act (R 82). Also, the

International Union was not charged.
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It is significant to point out that no terms of either

a written or oral understanding were proven and

Burgman said he had never seen a clearance slip nor

did he know what one would contain (R. 353).

CONCLUSION.

We respectfully submit that there was no unfair

labor practice committed by either of these Respond-

ents. The only testimony on which such a charge could

be substantiated was that of Gronzalves and Renner

who stated that they were told to report to Cecil for

a clearance.

There was no evidence concerning what Union the

Millwrights belonged to during the time in question

except that a couple of them belonged to Local 102

(R 337, 347), and there was only positive testimony

to the effect that Cecil had not supplied any members

of his Union for millwright work, and by Burgman

to the effect that he had not requested of any of

the employees the information concerning whether or

not they were members of the Millwrights Union.

Local No. 642, at the time in question, had no mill-

wrights on its rolls ; it did not supply any millwrights

to the particular job, and we believe it has been

conclusively shown, particularly by the Hunkin-Con-

key case (supra), that there must be some overt act

by the Union unlawfully discriminating in supplying

the Company with personnel.
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We respectfully request that the Petition of the

Board to enforce its order be denied and that all

other appropriate relief be granted.

Dated, San Francisco, California,

October 7, 1953.

Respectfully submitted,

Todd and Todd,

By Henry C. Todd,

Attorneys for Respondents

Above Named.


